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Issue 126

2015 Oregon Legislative Session – “Emergency Legislation”

Although bills passed by the Oregon State Legislature normally have an eff ective date of 
January 1 of the following calendar year, many bills are passed each session with an earlier 
eff ective date. Some of these “emergency” bills may be of interest to practitioners. The PLF 
website provides a nonexclusive list of bills passed by the 2015 Legislature with an eff ective 
date earlier than January 1, 2016. The descriptions of the bills are taken from the Senate and 
House Staff  Measure Summaries and are not intended as complete analyses of the bills. The 
PLF has not independently researched or verifi ed the accuracy of the descriptions. Attorneys 
should use the list as a starting point for their research. 

To view the list of bills on the PLF website, go to www.osbplf.org, click on Publications 
under Practice Management, then on In Brief. Look for more Legislation Alerts in an 
upcoming issue of In Brief.

To view the full text of a bill or a measure’s history, go to www.oregonlegislature.gov/bills_
laws, and click on 2015 Regular Session. You can search by specifi c measure number.

On June 3, 2015, the PLF presented “Avoid-
ing Malpractice When Filing and Serving a 
Complaint.” Speaker Lindsey Hughes discussed 
case updates; statutes of limitation; tort claim 
notices; nuts and bolts of commencing an ac-
tion; e-fi ling issues; forms and methods of 
service; and statute tolling and other cures for 
insuffi cient service. Below are some tips and 
traps from her presentation.

Common mistakes to avoid with filing and 
service:

● Waiting until the last minute to file the
complaint.

● Failing to include a filing fee with the
complaint.

● Waiting until the last minute to have the

Filing and Service Tips and Traps

summons and complaint served, and failing 
to follow up with the process server when the 
time for service is expiring.

● Naming the wrong defendant, or serving
the wrong defendant, or both.

● Failing to update address information
with the DMV or other services.

● Failing to serve the proper corporate or
other business representative.

● Failing to obtain sufficient information
to effect substitute or office service in compli-
ance with ORCP 7 D(2)(b) or (c).

● Failing to ensure that necessary follow-
up mailings are made timely.

● Failing to mail to all three addresses
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specifi ed in ORCP 7 D(4) when relying on mail service in 
motor vehicle accident cases.

● Failing to review and fi le proofs of service with sum-
mons per ORCP 7 F(1).

To help avoid potential problems in your case based on 
defects in service:

● Carefully read defense counsel’s letters advising that
they have been retained to represent the defendant and will 
fi le an appearance.

● Consider requiring that defendant fi le its responsive
pleading, or conditioning any extension in which to fi le on 
the assurance that no issue about service will be raised.

● Review defendant’s answer carefully. Does it assert a
service or statute of limitations defense, or raise an issue of 
improper party? Why is that defense alleged?

● Understand that defendant may fi le a motion for sum-
mary judgment months after the litigation has been fi led, or 
even bring a motion to dismiss later in the case.

● Do not assume that the issue is not a real one just
because the defense has not actively litigated it.

● Develop your legal responses and arguments in op-
position to the likely motion.

● See that proofs of service are fi led, conduct necessary
discovery, and be prepared to respond to the affi rmative de-
fense with admissible evidence if the court has not made a 
dispositive ruling before trial.

Call the PLF if you have a service issue. Consider any 
potential confl ict you may have, and call the Oregon State 
Bar for ethics advice.

LINDSEY HUGHES

KEATING JONES HUGHES PC

Filing and Service Resources:

● PLF CLE: “Avoiding Malpractice When Filing and
Serving a Complaint,” presented June 3, 2015, available 
on PLF website, www.osbplf.org (select Past CLE under 
Practice Management)

● PLF Practice Aid: Service of Process Checklist for
Oregon Courts, available on PLF website (select Forms 
under Practice Management)

● Oregon Statutory Time Limitations Handbook:

Available on PLF website (select Publications under 
Practice Management)

Arbitrator’s Discretion to 
Consider Issues

In Couch Investments, LLC v. Peverieri, 270 Or App 
233 (April 1, 2015) (petition for review fi led May 1, 2015), 
the Oregon Court of Appeals considered a stipulated agree-
ment by the parties to arbitrate the claims asserted in two 
pending lawsuits. The stipulation provided, in part: “The 
only issue to be resolved through arbitration” was whether 
the plaintiff landlords or the defendant tenant was liable for 
the costs of storm water drainage improvements required 
by the Oregon DEQ. The stipulation further provided that 
all other claims raised in the pleadings would be dismissed 
with prejudice. In his award, the arbitrator determined 
that the landlords were responsible for the costs but went 
on to decide the amount of the costs and ordered that the 
landlords should deposit the necessary funds in the trust 
account of the tenant’s lawyer and that the tenant would 
supervise the construction work. 

The landlords fi led a petition to vacate the award in the 
circuit court. The landlords contended that the arbitrator 
should not have decided the amount of the costs or that the 
funds should be deposited by the landlords into the trust 
account of the tenant’s lawyer because the only issue to be 
arbitrated was which party was to be responsible for the 
costs. The landlords argued that the arbitrator had decided 
issues not submitted to the arbitration and that the order 
should be vacated pursuant to ORS 36.705(1)(d) because 
the arbitrator had exceeded his powers. 

The trial court denied the petition to vacate, and the 
court of appeals affi rmed. The court of appeals relied on 
ORS 36.695(3), which permits an arbitrator to “order such 
remedies as the arbitrator considers just and appropriate.” 
The court held that ORS 36.610(1) provides that ORS 
36.695(3) is limited only if there is a specifi c agreement 
to “waive” or “vary the effect” of ORS 36.695(3). The ar-

Employment Law CLE Now Available

On May 28, 2015, the PLF presented “Employment 
Law Practices for Attorneys: Hire With Confi dence and 
Avoid Trouble at Termination.” Speakers Paula Barran 
and Shari Lane discussed screening, interviewing, 
hiring, supervision, discipline, and termination for 
solo and small fi rm attorneys acting as employers. To 
download the program materials or view the recorded 
program, visit www.osbplf.org, look for the CLE tab in 
the navigation bar, then click on Past. 

Continued from page 1
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bitrator’s decision as to the amount of the costs and his 
order that the landlords deposit that amount in the trust ac-
count of the tenant’s lawyer were remedies that were part 
of enforcing his decision and not rulings on new issues 
that exceeded the arbitrator’s authority. Applying contract 
interpretation principles, the court held that the provision 
in the stipulation that the only issue to be arbitrated “was 
which party was responsible for the costs” was not suf-
fi ciently clear to waive or vary ORS 36.695(3). 

ORS 36.610(1) applies to any “agreement to arbitrate or 
arbitration proceeding” that includes a waiver or agreement 
to “vary the effect” of ORS 36.600 to 36.740 inclusive, not 
just ORS 36.695(3). [Note: The Federal Arbitration Act may 
control certain issues if a transaction involves interstate 
commerce. Industra/Matrix Joint Venture v. Pope & Talbot, 
Inc., 341 OR 321 (2006).] While Couch Investments may 
have particular importance in a situation where there is an 
agreement to arbitrate a limited issue or to limit the powers 
of the arbitrators, it may impact other types of provisions in 
pre-dispute and post-dispute arbitration agreements, such 
as provisional remedies, arbitrator selection, treatment of 
arbitrator confl icts, hearing procedures, and the form of the 
award. So long as Couch Investments remains the law, par-
ties to arbitration agreements and arbitration proceedings 
may want to make explicit reference to any provision of 
ORS 36.600 to 36.740 that they are agreeing to waive or 
vary if there is risk of a later claim of ambiguity. 

GARY BERNE

STOLL STOLL BERNE LOKTING SHLACHTER P.C. LAWYERS

Free Conference Room Space in 

Downtown Portland

The Professional Liability Fund is offering Oregon 
lawyers free use of a conference room located at
520 SW Yamhill Street, Suite 1025, Portland, Oregon. 
To learn more details about this free conference 
room space and to reserve the space, go to the 
PLF website, www.osbplf.org, click on Practice 
Management, then on Oregon Lawyers’ Conference 
Room (OLCR). 

Special thanks to the law fi rms of Jaqua & Wheatley 
and Perkins Coie for their donations of books for the 
OLCR library wall. 

Excess Coverage

Are you considering additional malpractice
coverage? PLF excess coverage remains very 
affordable, and limits are available up to $10 
million in total coverage. Applications are 
available. Check the PLF website, www.osbplf.org,
or call Emilee Preble at 503.639.6911 or 
1.800.452.1639 for more information. 

UTCR Changes
Chief Justice Thomas A. Balmer approved changes to 
the Uniform Trial Court Rules that became effective on
August 1, 2015. Items of particular interest address 
arbitration of PIP and UM/UIM claims, small claims 
forms, and various changes to facilitate implementa-
tion of the Oregon eCourt Program. The 2015 version 
of the UTCR can be found at http://courts.oregon.
gov/OJD/programs/utcr/utcrrules.page. 

Are You New To Private Practice?

On November 4, 5, and 6, 2015, the Professional 
Liability Fund is sponsoring “Learning the Ropes,” 
a practical skills and ethics seminar in Portland 
for new admittees and lawyers entering private 
practice. The full seminar qualifies for 15.5 MCLE 
credits, which will satisfy the MCLE requirements
for new admittees’ first reporting period.

The fee for the seminar is $65 and includes lunch 
on November 4 and 5. You can register online or 
print the registration form from the PLF website,
 www.osbplf.org. Under the CLE tab in the navigation 
bar, click on Upcoming, then on Learning the Ropes.

For more information, call DeAnna Z. Shields at 
503.639.6911 or 1.800.452.1639.

http://courts.oregon.gov/OJD/programs/utcr/utcrrules.page
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Decreasing Your Vulnerability 

While Using Public Wi-Fi
This article was originally published on Lawyerist.com

Let’s face it. We all tell ourselves a lot of lies about 
public wi-fi  services. We have to, because using the wi-fi  at 
the coffee shop or library or Target (really, Target!) is just 
too easy and far cheaper than using our cellphone’s data 
plan, which is basically digital highway robbery. So we say 
things like “There is a password on this public wi-fi , so it is 
safe” or “I won’t ever check my bank account when I’m at 
Starbucks, so it’s all good.”

Unfortunately, the truth is that public wi-fi  services are 
shockingly unsafe. This is especially relevant to lawyers, 
since you may be accessing confi dential data while on pub-
lic wi-fi . Put simply, you are not living up to your ethical 
obligations to clients if you are exposing their data to pub-
lic wi-fi .

For the most terrifying wi-fi  hacking scenario, just 
take a look at Matter’s recent piece, (https://medium.com/
matter/heres-why-public-wifi-is-a-public-health-hazard-
dd5b8dcb55e6), in which they let a hacker loose in some Am-
sterdam cafes. The self-styled ethical hacker is armed with a 
$85 box (likely the WiFi Pineapple) that can do two things: 
(1) redirect all Internet traffi c to his devices; and (2) broad-
cast his own wi-fi  network name that is similar enough to the 
real one (think “Starbucks Guest” instead of “Starbucks”).

Install easily available software to that device, and the 
melodiously named Dutch hacker Wouter Slotboom is able 
to see where people vacationed, what airline they fl ew on 
last, what apps they are using, the model of their devices, 
what websites people are currently visiting, and, of course, 
usernames and passwords.

I will be honest: I initially reacted to that article with 
skepticism. I certainly believed that level of hacking was 
possible, but not in the sort of off-the-shelf way the article 
implied. Put another way, I fi gured you needed to be an elite 
ninja hacker to get at the sort of data the article was talking 
about (and also needed to buy a WiFi Pineapple). Then I sat 
down with Lawyerist’s Sam Glover.

Sam spent about fi ve minutes Googling things, then cut 
and pasted some commands into the Terminal app on his 
MacBook. (On a Windows machine, this might be a bit more 
arduous thanks to the lack of a built-in command-line utility 
controlling a UNIX operating system.) In just a few minutes, 
Sam was able to see the websites I was visiting, the packets 

of information being transferred, and more. Sam assures me 
he is not an elite ninja hacker, just a savvy Google user. He 
also did not have the WiFi Pineapple or any other similar 
device at his disposal. The most cursory search turns up en-
tire websites devoted to “testing” networks, where “testing” 
means “breaking into” or “hijacking entirely.”

Hopefully, you are now completely apprehensive about 
using public wi-fi . Since you are still going to use it next 
time you are at a coffee shop, what should you be doing to 
keep yourself safe? There are a few approaches.

One way to decrease your vulnerability on public wi-fi  
is to engage in piecemeal security measures. These are in no 
way comprehensive but are relatively easy tweaks if you are 
feeling lazy about security.

Check Your Wi-Fi Hotspot

First, make sure that you are connecting to your intend-
ed wi-fi  hotspot. Ask your barista what the network name 
is. In Settings, turn off the feature on your smartphone or 
computer that connects it automatically to known networks. 
This allows you to reconnect manually each time so that you 
aren’t connecting to a spoofed wi-fi  hotspot automatically. 
This helps thwart the man-in-the-middle attacks deployed 
via WiFi Pineapple or other similar tools.

Almost all wi-fi  devices – your phone, tablet, PC, what-
ever – broadcast a signal looking for previously accessed net-
works (SSIDs in network speak). With a positive response, 
a “Yes, I’m the network you’re looking for,” the requesting 
client automatically connects. Of course, this auto-connec-
tion only works if (a) the network is open with no password, 
or (b) your device has previously saved the correct network 

Coverage Corner

Q:  If my principal offi  ce is in Oregon and I am licensed 
to practice law in Oregon and California, does my PLF 
coverage extend to work I do in California?

A: Yes, it does. Your coverage under the PLF Claims 
Made Plan covers claims that are brought in any of the 
United States, its territories or possessions, Canada, or 
any Indian Tribe in the United States (see Section IV 
1.c of the 2015 PLF Claims Made Plan).  Keep in mind
that Plan exclusions would still apply, such as work 
done for family members (see Section V for a full list 
of Plan exclusions).  

https://medium.com/matter/heres-why-public-wifi-is-a-public-health-hazard-dd5b8dcb55e6
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password. But for public hotspots like “Denver-Airport,” 
“Roadside-Inn,” or “Tech-Conference-2014” that you’ve 
previously used, a rogue “yes man” . . . is happy to reply 
with whatever network name you’re looking for, sharing 
you into its man-in-the-middle attack. The PC or smartphone
appears to be connected to the familiar airport, motel, or café 
wi-fi , but in actuality, the connection routes through an im-
personator collecting all your data before routing traffi c onto 
your intended destination.

Use Secure Websites

Next, whenever possible, use SSL-encrypted sites. You 
can tell if a site is SSL-encrypted because it will have the 
https prefi x rather than the unsecure http prefi x. Most brows-
ers will also show a lock or shield icon by the URL of SSL-
encrypted websites.

Mercifully, services like Gmail, Facebook, your bank, 
shopping sites, and even Lawyerist are already using https 
encryption. Google has actually called for web-wide https 
encryption, and the Electronic Frontier Foundation has cre-
ated a handy browser extension that will force sites to use 
https on many occasions.

Use Appropriate Network Permissions

If you are running a Windows machine, use the built-in 
network location tools and always treat anything that is not 
your home or work network as an unsecure public network. 
Doing so will turn off network discovery and deny access to 
your HomeGroup. There is no built-in equivalent on Mac, 
but Lifehacker recommends Control Plane for performing 
similar tasks.

Use Virtual Private Networks

Instead of adopting the piecemeal approach of turning 
your network discovery on and off, refl exively checking 
your menu bar to make sure you are using https, and be-
ing annoyed that you have now set your devices to forget 
all wireless networks, you could just use a virtual private 
network (VPN).

Using a VPN creates a secure private network that re-
quires your computer to exchange encrypted and authenti-
cated information with a known and trusted network before 
you hop on that coffee shop wi-fi . Once you do that, the VPN 
helpfully scrambles your data while you are on that public 
connection. A number of great tools exist to make using a 
VPN seamless.

Cloak. If you are fully invested in the Mac ecosystem, 
you cannot do better than Cloak. Cloak runs on Macs, iPads, 
and iPhones, and will sync your data across all your devices. 
Cloak automatically fi gures out if you are on an unsecure 

connection and secures it. It takes about fi ve minutes per 
device to set up, and once you are set up, one click secures 
any network. You can also tell Cloak which networks are 
secure (like your home or work network) so that it always 
treats that network as trusted.

You can try Cloak for free for 30 days. I highly recom-
mend doing so, particularly as they just let you sign up for 
30 days rather than collecting credit card info that you later 
need to remember to cancel. If you decide you want to keep 
it, there is a mini plan that will secure 5GB of traffi c per 
month for $2.99, which should be plenty for your coffee 
shop surfi ng. If you go full road warrior and want unlimited 
data security (or decide you want to run a full-time VPN at 
home via Cloak), it will cost $9.99 per month.

TunnelBear. If you are using Windows or a combina-
tion of iDevices and other operating systems, there are a 
number of choices. TunnelBear is highly recommended and 
is actually cheaper than Cloak (and has an always-free op-
tion with a small amount of data per month if you only do 
minimal public network surfi ng). Whereas Cloak markets 
itself primarily as a security solution, TunnelBear advertises 
itself as a way to overcome access restrictions. Many Internet 
destinations are blocked to users of certain countries, and a 
VPN like TunnelBear allows you to overcome that problem.

PrivateInternetAccess. Forbes recommends Priva-
teInternetAccess, which is so committed to privacy that you 
can pay anonymously with a number of gift cards instead of 
a credit card or PayPal.

Whichever provider you choose (and there are many), 
the VPN option is both more seamless and more secure than 
the piecemeal approach – but it does cost money. However, 
if you want functionally to automate security for your cli-
ent data when you are out and about, it is a relatively small 
price to pay.

LISA NEEDHAM

EDITOR-IN-CHIEF OF BITTER LAWYER AND BITTER EMPIRE

Reprinted with permission.

Upcoming Bankruptcy CLE

On Wednesday, October 14, 2015, the PLF will 
present, “Bankruptcy for the Non-Bankruptcy 
Lawyer: What You Need to Know to Stay Out of 
Trouble,” from 9:00 - 10:30 a.m. at the Oregon State 
Bar Center. The CLE will be presented live and as a 
webcast. To register or for more information, go to 
www.osbplf.org and click on CLE/Upcoming.
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This year marks the 30th anniversary of the PLF’s 
practice management program. The underlying concept of 
the program offi cially began with the insight of PLF CEO
Lester Rawls, who believed it was the PLF’s responsibility 
to educate Oregon lawyers on how to set up law practices 
and to help them avoid legal malpractice. His commitment 
to this important mission – and the support of the PLF Board 
of Directors, OSB Board of Governors, and three subsequent 
PLF CEOs – has made it possible for the PLF to offer what 
is now known internationally as the most comprehensive 
and progressive practice management program in the nation. 

When the PLF began its practice management program, 
there was no other program in the country that offered con-
fi dential practice management services to lawyers in private 
practice for free.  Lester Rawls chose well when he asked 
Carol Wilson to create and develop the program.  She visited 
lawyers at their offi ces to help them implement or improve 
their offi ce systems and, within a short period of time, she 
published the PLF’s fi rst handbook for lawyers: Law Of-
fi ce Procedures to Avoid Malpractice. Carol’s development 
of the practice management program laid the groundwork 
for the services that the PLF practice management advisors 
(PMAs) now provide: assistance with law offi ce systems, le-
gal education seminars and articles on practice management 
topics, and creation of forms and practice aids for lawyers.

Over the years, the PLF’s practice management advisors 
have helped lawyers in the happiest of situations, such as 
new lawyers enthusiastically embarking on their new career, 
and lawyers in unfortunate circumstances, such as helping 
lawyers close their practices due to serious health issues. 
The PMAs’ expertise and consistent kind demeanor enable 
them to help lawyers in the diversity of situations that arise.

Today, our PLF practice management advisors, Beverly 
Michaelis, Sheila Blackford, Jennifer Meisberger, and Hong 

Dao, travel all over the state to help lawyers and are avail-
able to answer questions by phone or email. In addition, 
they present live seminars, write articles for legal publi-
cations, post information on social media, and have been 
instrumental in developing over 80 recorded CLE programs 
and over 300 forms and practice aids that can be found on 
our website, www.osbplf.org.

We extend our sincere thanks to our current and former 
PMAs for helping Oregon lawyers better meet the challeng-
es of practicing law and for the signifi cant contributions 
you each made during our 30-year program history:

Jennifer Meisberger: 503.726.1466
Sheila Blackford: 503.684.7421
Hong Dao: 503.726.1467
Beverly Michaelis: 503.924.4178

Dee Crocker: PLF PMA 1992 – 2015
Carol Wilson: PLF PMA 1985 – 2005
Jeff Crawford: PLF PMA 1994 – 1996

BARBARA S. FISHLEDER

PLF DIRECTOR OF PERSONAL AND

PRACTICE MANAGEMENT ASSISTANCE

PLF Celebrates 30 Years of Practice Management Services

Help New Admittees? 

Are you interested in helping new lawyers by 
answering questions about your practice area? If 
so, share your experience practicing law by leading 
a roundtable discussion with new admittees at the 
PLF’s Learning the Ropes luncheon on Thursday, 
November 5, 2015. Call Barbara Fishleder at 
503.639.6911 or email barbaraf@osbplf.org if you are 
interested. 

Jennifer Meisberger, Sheila Blackford, Hong Dao, and Beverly Michaelis
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More Than One Way Out: 
Options for Law Practice Transitions

PLF Practice Management 

Assistance

Over the past 30 years, the PLF’s PMA team has:

● Visited over 9,000 lawyers to implement or
improve their offi ce systems;

● Assisted over 400 lawyers with the temporary
or permanent closure of their offi ces;

● Presented more than 850 live CLEs;

● Created three PLF handbooks on office
systems and maintained our collection of 450
practice aids, forms, and checklists;

● Written over 1,200 articles and practice tips
for legal publications, listserves, and practice
management blog posts;

● Disseminated over 20,000 social media
posts; and

● Answered over 70,000 phone and email in-
quiries.

During 2014, the PLF’s PMA team has:

● Made over 336 visits to lawyers to assist with
offi ce systems;

● Assisted with 25 law offi ce closures;

● Fielded over 700 informational calls;

● Spoken at over 20 live seminars around the
state; and

● Shared over 1,400 tips, traps, and alerts
through social media or written publications.

Continued on page 8

When lawyers want to retire or leave private practice, 
the common inclination is to close their law practice. This is 
particularly true for sole practitioners and small fi rms. While 
offi ce closure is a perfectly sound option, all the hard work 
and resources that attorneys invested in building their law 
practice will be gone. An offi ce closure eliminates the pos-
sibility for the attorneys to reap the benefi ts of the value they 
created. If lawyers give themselves enough time to come up 
with a transition plan and take steps to implement it, they 

have some alternatives to an offi ce closure: (1) sell the law 
practice; (2) make a gradual transition; or (3) merge with an 
existing law practice.

Selling the Practice 

Under Oregon Rule of Professional Conduct (ORPC) 
1.17, lawyers may sell all or part of their law practice, in-
cluding their goodwill. The sale must comply with the re-
quirements of ORPC 1.17. Lawyers buying and selling law 
practices should understand their professional and ethical 
obligations to avoid any missteps that can get them into hot 
water. 

Not all law practices can be sold for the simple reason 
that not every law offi ce has a marketable value. The value 
of a law practice is based on (1) tangible assets, such as of-
fi ce furnishings, equipment, building, and books; and (2) 
intangible assets, such as business earnings and goodwill. A 
business valuation expert may be able to assist with assess-
ing the fi nancial condition of the practice. 

Gradual Transition

For lawyers who are not planning to retire or leave the 
private practice of law in the immediate future, a gradual 
transition may work as a succession plan. In a gradual transi-
tion, the transitioning-out lawyer brings in another lawyer, 
usually someone younger, and has that person slowly take 
over the practice so the older lawyer may slowly transition 
out of practice. This transition model benefi ts the transition-
ing-out lawyer in the following ways: 

● Ability to work fewer hours and have someone avail-
able to cover in their absences; 

● Clients continue to be served by someone trained by
the lawyer;

● Staff, if any, remain employed;
● Sharing of overhead costs; and
● Opportunity to mentor and teach.

The transitioning-in lawyer benefi ts in these ways:

● Consistent workfl ow;

● An established offi ce system (and any legal staff);

● Opportunity to be mentored and learn from the experi-
enced lawyer; and

● Opportunity to own a law practice without starting
from scratch.
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 There is no “right” transition model. What works for 
one lawyer may not work for another. A lawyer may make a 
gradual transition by:

● Forming a partnership with an experienced lawyer
who will take over in the future;

● Hiring an associate with the intention that the associ-
ate will take over the practice as a partner in the future; or

● Hiring a contract attorney on a few projects, seeing
how the attorney performs, then hiring that attorney as an 
associate or entering into a partnership. 

Merging Law Practices

Some lawyers do not want to take on associates or work 
with contract attorneys. The gradual transition model may not 
work for these lawyers. However, they may want to consider 
merging their law practice with an existing practice – another 
partnership or a solo practice. These two existing practices 
will have their own offi ce systems, fi les, legal staff, technolo-
gies, management styles, and other issues that will need to be 
addressed. Once those issues are resolved, the merger will 
allow both practices to capitalize on each other’s goodwill 
and offer more services to clients. 

Conclusion

If you foresee transitioning out of practice in the next  
5-10 years, now is the time to think about the many options. 
Whether it is selling your practice, making a gradual transi-
tion, or merging with another offi ce, give yourself the ben-
efi t of time and begin considering your options now. 

The PLF has many resources to help with your transition:

● Checklists for transition on the PLF website,
www.osbplf.org – click on Practice Management, then
Forms, then search under categories Buying a Law Prac-
tice, Closing Your Law Offi ce, Retiring from Law Prac-
tice, or Selling a Law Practice.

● For a more comprehensive discussion of this topic
(including case study scenarios; information on valu-
ation, fi nancing, and fi nding the right match; and
sample compensation formulas), see the full ar-
ticle on the PLF website at www.osbplf.org. Click
on Practice Management, then Publications, then
In Brief.

● PLF Practice Management Advisors: Call 503.639.6911 if
you would like to discuss transitioning into or out of law
practice with a practice management advisor.

HONG DAO

PLF PRACTICE MANAGEMENT ADVISOR

Oregon eCourt Update
New Policy and Standards for Acceptance of 

Electronic Filings. Effective July 1, 2015, Chief Justice 
Balmer signed Chief Justice Order 15-026, which adopts the 
OJD Policy and Standards for Acceptance of Electronic Fil-
ings in the Oregon Circuit Courts. The statewide standards 
are intended to provide clear, consistent guidance to prac-
titioners and courts on the proper use of the OJD eFiling 
System. The standards are available at http://courts.oregon.
gov/OJD/docs/OnlineServices/eFile/OJD-Policy-and-
Standards-for-Acceptance-of-Electronic-Filings-in-the-
Oregon-Circuit-Courts.pdf.

Mandatory eFiling in Oregon Appellate 
Courts. Effective June 1, 2015, eFiling is mandatory 
for active OSB members in the Oregon Supreme Court 
and the Oregon Court of Appeals. Active OSB members 
are now required to eFile in the appellate courts, unless a 
waiver is obtained or a court rule allows conventional fil-
ing. Use of the appellate eFiling system requires a sepa-
rate account from the Oregon circuit court eFiling system 
(File and Serve) and the circuit court and appellate court 
case access systems (OJCIN and ACMS). 

The rules governing appellate eFiling can be found 
in the Oregon Rules of Appellate Procedure Chapter 
16, as incorporated in and amended by Chief Justice 

Continued from page 7

Search the In Brief Archives

Are you looking for a particular In Brief article but 
can’t remember when it was published? On our 
new website, you can search by keyword or year 
through In Brief issues going back to 2000. You can 
also click under Archives to view or print an archive 
of the past issues. Visit www.osbplf.org, look for 
the Practice Management tab in the navigation bar, 
then click on Publications, then In Brief. 

http://courts.oregon.gov/OJD/OnlineServices/OJDeFiling/Pages/index.aspx
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Adjusted Tort Liability Limits

The Offi ce of the State Court Administrator calculates the annual adjustment to the liability limits for actions against 
public bodies pursuant to the Oregon Tort Claims Act. The new liability limits are as follows: 

Public Body Claimant(s) Claim Adjusted Limit

state single injury or death $ 2,048,300

state multiple injury or death $ 4,096,600

local single injury or death $ 682,800

local multiple injury or death $ 1,365,500

state or local single property damage or destruction $ 112,000

state or local multiple property damage or destruction $ 560,000

These new liability limits became effective July 1, 2015, and apply to all causes of action arising on or after July 1, 2015, 
and before July 1, 2016. A list of past and current liability limits can be found on the Oregon Judicial Department website at: 
http://courts.oregon.gov/OJD/courts/circuit/Pages/tort_claims_act.aspx. 

BRUCE C. MILLER

SENIOR STAFF COUNSEL TO STATE COURT ADMINISTRATOR, OREGON JUDICIAL DEPARTMENT

Order (CJO) 15-013/15-01. For more information, visit
http://courts.oregon.gov/OJD/docs/onlineservices/efile/
appellate_mandatory_efiling_faqs.pdf. 

Conformed Signatures. UTCR 21.090(2) requires 
eCourt documents to use the proper signature. Documents 
signed by a fi ler (the attorney) should be signed s/ Jane Q. 
Attorney, not /s/ Jane Q. Attorney.

Example of a correct signature block with s/:
s/ John Q. Attorney
JOHN Q. ATTORNEY
OSB #
Email address
Attorney for Plaintiff Smith Corporation, Inc.

Notifi cation About Orders and Judgments. 
Odyssey File and Serve (the Oregon circuit court eFil-
ing system) does NOT send out notifications when an 
order or judgment is signed and does not have that ca-

pability. Notifications are sent out from OJD from
judgment@ojd.state.or.us only when there is a statutory 
obligation to notify parties that a judgment has been en-
tered into the register of actions. Therefore, not every 
judgment results in a notification being sent. The attorney 
has a responsibility to check the system to verify when 
orders and judgments have been entered and signed.

Multnomah County eCourt Tips. Mult-
nomah County Circuit Court has posted helpful 
eCourt tips at http://courts.oregon.gov/Multnomah/
docs/eCourtTenECourtTips.pdf. 

Oregon eCourt Resources. For eCourt training 
information, technical support numbers, CLEs, articles, 
blog posts, and more, see Oregon eCourt Resources at 
https://www.osbplf.org/assets/forms /pdfs//Oregon%
20eCourt%20Resources.pdf. 

Thanks to Beverly Michaelis, PLF Practice Management Advisor, for this update.

http://courts.oregon.gov/OnlineServices/eFile/pages/electronicfilingfaqs.aspx
http://courts.oregon.gov/Multnomah/pages/index.aspx
https://www.osbplf.org/assets/forms/pdfs//Oregon%20eCourt%20Resources.pdf
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Tips, Traps, and Resources

JUDICIAL PRACTICES SURVEY: The MBA Court Liaison Committee has published the 2015 Judicial Practices 
Survey for the Multnomah County Circuit Court. The survey provides information regarding individual judges’ prefer-
ences for trial procedures and protocols. The survey is available at https://mbabar.org/assets/documents/cle/jps.pdf.

PROBATE COURT: ORS 18.078(4) exempts the probate court from the obligation to send notice when judg-
ments are signed and entered in both probate and protective proceedings. Judge Katherine Tennyson of Multnomah 
County Circuit Court offered some helpful tips in “Tips from the Bench,” Multnomah Lawyer, June 2015. Attorneys 
are no longer allowed to send in advice cards with documents, so attorneys have the obligation to check to see 
when orders and judgments are signed and entered in a probate case. Once the attorney submits a document through
Odyssey File & Serve and it is accepted by the court, it is routed to a queue for processing. In probate, the document 
is audited and then forwarded to a judge’s queue for review. The turnaround in Multnomah County is about three 
days. Judge Tennyson suggests setting up a tracking system so that you can monitor a case in which you know you 
have submitted something for signature. If you would like help improving your offi ce tracking system, call the PLF 
Practice Management Advisors at 503.639.6911.

TRAINING FOR FIDUCIARIES: Effective February 2, 2015, Multnomah County SLR 9.076 requires all non-
professional guardians, conservators, personal representatives, and trustees in all cases subject to the rule (fi duciaries 
appointed under ORS Chapters 113, 125, and 130) to attend and complete a class related to their duties as fi duciaries. By 
Presiding Judge Order signed March 3, 2015, the court prescribes the required curriculum, which is available at http://
courts.oregon.gov/Multnomah/pages/index.aspx. According to Multnomah County Circuit Court Judge Katherine Ten-
nyson, the rule is also applicable to fi duciaries appointed prior to the effective date of the rule if the fi duciary is cited 
by the court for a show cause for a defi ciency. To avoid that result, your client must meet all deadlines for fi ling reports, 
inventories, accountings, and other fi duciary duties. Source: “Tips from the Bench,” Multnomah Lawyer, June 2015.

CIRCUIT COURT FEES: Effective May 18, 2015, ORS 30.866(9) has been amended by Ch. 89 Oregon Laws 
2015 (HB 2628) to eliminate all fees associated with a stalking protective order. No fi ling fee, service fee, or hear-
ing fee will be collected in a civil action fi led in a circuit court after the effective date for a stalking protective or-
der that also seeks the additional relief of damages or attorney fees. The 2015 statewide fee schedule is available at
http://courts.oregon.gov/OJD/docs/courts/circuit/fee_schedule_public.pdf.

EMPLOYMENT LAW AND MARIJUANA: In Emerald Steel Fabricators, Inc. v. Bureau of Labor & Industries, 
348 Or 159 (2010), the Oregon Supreme Court held that the provision of the Oregon Medical Marijuana Act that affi r-
matively authorizes individuals who possess valid “registry identifi cation cards” to use marijuana for medical purposes 
is preempted by the federal Controlled Substances Act. As a result, Oregon’s employment discrimination laws do not 
require employers to accommodate employees’ use of medical marijuana. See “Advising Oregon Employers on Medical 
Marijuana Policies in the Wake of Emerald Steel v. BOLI,” Dan Howard, In Brief, November 2010. 

1099 REPORTING PENALTIES:  As part of the recently enacted Trade Preferences Act of 2015, the penalties for 
failure to fi le correct and timely information returns (and corresponding payee statements) will be signifi cantly increased. 
In addition, the limitation amounts on these penalties will be signifi cantly increased. The information returns that are sub-
ject to these penalties are, for the most part, fi led on Forms 1099 to report the receipt of income to a payee (e.g., dividends 
and interest). The new amounts and limitations apply to returns and statements required to be fi led after December 31, 
2015. As a result, the new rules will apply to calendar year 2015 returns and statements fi led in 2016. 

Consider the following scenario: Lawyer sets up IOLTA account for the benefi t of a client who can “net interest”; the 
bank uses the lawyer’s TIN; the bank reports interest income to the IRS under the lawyer’s name; the interest belongs to 
the client; the lawyer remits interest income to the client; thus, the lawyer has to generate a 1099 to show pass-through 
of the interest income so that the tax liability becomes the client’s responsibility and not the lawyer’s. If the lawyer does 
not do so, or fi les late or incorrect information, the lawyer risks incurring newly increased penalties.

Thanks to Beverly Michaelis and Sheila Blackford, PLF Practice Management Advisors,
for their assistance with these tips.

http://courts.oregon.gov/Multnomah/pages/index.aspx
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Cases of Note

Continued on page 12

BANKRUPTCY: In Bank of America, N.A. v. Caulkett, 575 U.S. ___ (June 1, 2015), the U.S. Supreme Court held 
that a debtor in a Chapter 7 bankruptcy proceeding may not “strip off” or void a junior mortgage lien under section 
506(d) when the debt owed on a senior mortgage lien exceeds the current value of the collateral. The Court applied 
the reasoning in Dewsnup v. Timm, 502 U.S. 410 (1992), which defi ned “secured claim” to mean a claim supported 
by a security interest in property, regardless of whether the value of that property would be suffi cient to cover the 
claim. The Court also declined to limit the Dewsnup decision to partially – as opposed to wholly – underwater liens.
www.supremecourt.gov/opinions/14pdf/13-1421_p8k0.pdf

CRIMINAL PROCEDURE: In United States v. Brown, No. 11-30379 (May 1, 2015), a Ninth Circuit Court 
of Appeals panel held that courts have discretion under Federal Rule of Criminal Procedure 23(b)(3) to pro-
ceed with 11 jurors after excusing a juror for good cause during deliberations, even when alternates are available. 
The panel also held that the court did not abuse its discretion by proceeding with 11 jurors where the jury had delib-
erated for more than a day and had asked and received answers to fi ve substantive questions; if the court had seat-
ed an alternate, it would have had to direct the jury to begin deliberations anew, adding at least a day to the pro-
ceedings and imposing on the jurors the diffi cult task of discarding any conclusions they had already reached.
http://cdn.ca9.uscourts.gov/datastore/opinions/2015/05/01/11-30379.pdf

EMPLOYMENT LAW: In EEOC v. Abercrombie & Fitch Stores, Inc., 575 U.S. ___ (June 1, 2015), the U.S. Su-
preme Court held that, to show disparate treatment under Title VII of the Civil Rights Act of 1964, an applicant 
only has to show that the need for an accommodation of a religious practice was a motivating factor in the pro-
spective employer’s decision not to hire the applicant when it could accommodate the practice without undue hard-
ship. The applicant does not have to show that the employer has actual knowledge of the need for accommodation.
www.supremecourt.gov/opinions/14pdf/14-86_p86b.pdf

IDENTITY THEFT: In State v. Medina, 357 Or 254 (January 12, 2015), the Oregon Supreme Court held that the de-
fendant’s signing documents (fi ngerprint card and property receipt) with a false name did not “utter” or “convert” those 
documents under Oregon’s identity theft statute, ORS 165.800(1). The court said that the defendant may have been guilty 
of forgery for falsely completing the documents, or of identity theft for falsely “creating” the personal identifi cation of 
another. However, the State did not charge him with those crimes, so the court of appeals decision was reversed to the 
extent it upheld the conviction for identity theft. www.publications.ojd.state.or.us/docs/S062436.pdf

PATENT LAW: In Commil USA, LLC v. Cisco Systems, Inc., 563 U.S. ___ (May 26, 2015), the U.S. Supreme Court 
held that a defendant’s belief regarding the validity of a patent is not a defense to an induced patent infringement claim 
under 35 USC 271(b) (i.e., a claim that the actor induced others to infringe the patent). The Court added that although 
the issue at hand concerned a claim of improper inducement to infringe, the discussion also refers to claims of direct 
infringement and contributory infringement. www.supremecourt.gov/opinions/14pdf/13-896_l53m.pdf

TORT LAW: In Eclectic Investment, LLC v. Patterson, 357 Or 25 (March 29, 2015), adhered to on reconsideration, 357 
Or 327 (June 11, 2015), the Oregon Supreme Court held that in cases in which the Oregon comparative negligence stat-
utes apply and in which jurors allocate fault – and thereby responsibility – for payment of damages between tortfeasors, 
and each tortfeasor’s liability is several only, a judicially created means of allocating fault and responsibility (common 
law indemnity) is not necessary or justifi ed. The court declined to decide whether a prevailing defendant is permitted to 
recover its costs of defense from another tortfeasor on a theory other than common law indemnity. 

TORT LAW: In United States v. Kwai Fun Wong, 575 U.S. ___ (April 22, 2015), the U.S. Supreme Court held that 
both of the Federal Tort Claims Act limitation periods (two years to bring a claim to the appropriate federal agen-
cy after the claim accrues, and six months to bring it to federal court after the agency acts on the claim) are non-
jurisdictional and subject to equitable tolling. The Court affi rmed the judgment of the Ninth Circuit Court of Appeals.
www.supremecourt.gov/opinions/14pdf/13-1074_9olb.pdf

WORKERS’ COMPENSATION: In Sather v. SAIF, 357 Or 122 (January 13, 2015), the Oregon Supreme Court held 
that an award of permanent partial disability benefi ts that is fi nally determined after the worker’s death pursuant to ORS 
656.218(3) is payable to the worker’s estate under ORS 656.218(5) when the cause of the deceased worker’s death was 
unrelated to the work injury. www.publications.ojd.state.or.us/docs/S062466.pdf
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Cases of Note
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POST-CONVICTION RELIEF: In Green v. Franke, 357 Or 301 (June 4, 2015), the Oregon 
Supreme Court held that where the effect of inadequate assistance of counsel on the outcome of 
a jury trial is at issue, it is inappropriate to use a “probability” standard for assessing prejudice. 
Instead, because many factors can affect the outcome of a jury trial, in that setting, the “tendency 
to affect the outcome” standard demands “more than mere possibility, but less than probability.” 
The issue is whether trial counsel’s acts or omissions “could have tended to affect” the outcome 
of the case. www.publications.ojd.state.or.us/docs/S062231.pdf

ATTORNEY FEES: In Ornduff v. Hobbs, 273 Or App 169 (August 19, 2015), the Or-
egon Court of Appeals held that an ORCP 68 attorney fee statement is a “pleading” under 
ORCP 15 D, and therefore a court has discretion to enlarge the time permitted to file. The 
opinion also notes that amendments to ORCP 68 by the Council on Court Procedures, which 
will take effect January 1, 2016, will expressly authorize a court, in its discretion, to enlarge 
the time to file the attorney fee statement or permit a late filing. (Thanks to John Berge, 
PLF Claims Attorney, for this tip.)




